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COMPTROLLER GENERAL OF THE UHITED STATES
WASHINGTOMN, D.C. 348

Octobar 5. 1973

The Hoavreble
The Becretary ¢ Commerce

Doar Mr, Hecretary: '

Wa refer to the zeport of July 20, 1973 (ADx2), from the Special
Asglstant for Procureuent Lialgon, National QOceanic and Atmospheric
Adniniatration (NOAA), concerning the protest of Motorola, Inuorpo=
rated (Motorola), under invitation for bids (IFB) lo, 03-3718-B-12,
issued April 20, 1973, by the NQOAA, Lake Survay Center, Detroit,
Michigan, for a portable lake positioning system,

The IFB called for a bid on the basis of a minimus rental period
of three months, with a proe-rata extenoion of the contract if required
by the Goverrment,

Bpecial Provision 6 provided:

“The Govermment may, at any t¢ime following the acceptance
of tho equipment, purchase any or e#ll itcems, The price
the Government shall pay will be t.ia purchagse price of
the equipment, such price being that paild by the Cone
tractort's most favored customer, Vags 100% of the lcase

. payment, The equipment shall be diicontinued from leasae
on the day immediately preceding the effective date of
purchase,"

Item one of the bid schedule, after a brief description of the required
equirment, asked for a bid on a "Lease of : months, extendable, with
option to {my.“ :

Bids were opecned on Hay 11, 1973, and the only two bidders were
Motarola and Del Norte Technology, Incorporated (Del Norte), On a
scparate equipment list, Del lorte indicated a three month rental price
of $15,144 and & purchase price for all items totaling $59,939.
Motorola's bid for item one was $9,4206 but the bid wes rejccted as non=-
reaponsive for fatlure to state a purchase price, The Del Norte bid
was eccepted, but exercise of the purchase option awaita disposition
of the Motorola protest, ©
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* " who contracting officer belleves that Motorols should have besa

" aware from reading the invitation that a purchase price was necessary

for the Government's overall evaluation, It is pointed out that the
invitation included paragraph 10 of Standard Form 33-A, which provides
that the award will be made "to that responsible offeror whese offexr
conforning to the solicitation will be moat advantageous to the Governe
ment, price and other factors considered,” _

We note that the acheduly of bids contained only one item, which
called for a price to be ingerted in the space next to the apecified
quantity and unit-~="3 Mos." The schedule did not specify that a
purchase price be inserted and did not provide a space for the ine
gertion of the purchase prices In fact, the option provision, quoted
ebove, only required that the purchase price to the Government by that
charged to the modt favored customer, lens the lease paymeunts, Hince
the date of the exercise of the option is uncertain, the purchase
pice wnéder the option provision could only be determined or the date
the option is exercised and not at the time the bid is sulmilted,

Moreover, we have held that under the proviaions of 4l U,.S8.C,
253(¢) and paragraph 10, above, a formally advertised award may be .
made to the luwest responsive and responsible bidder basud only on
the items to be awvorded and that option items not exercised at the
time of award are not to be conaldered ia the evaluation of bids,

50 Comp. Gen. 583, 585 (1971). Althuugh we have recognized that . .°°

wnder certain circumstances it may be nevessary for the Goverrment to
‘gvaluate option prices, sece 49 Comp. Cen. T87, 700 (1970), we have

“insisted that a provision be included in the solicitation expressly
“'adyvising bidders that option prices will be evaluated, 52 Comp. Gen,
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61, %19 (1973). The inatont invitation ¢id not inelude such a pro=-
vioion,

We do agree with the contracting officar, howaever, that without
invlusion of a purchase price, the bid camnnot be properly cvaluated,
For exompld, Motorola's three month lcase neice ($9 626) vas cone
niderably lower than Del Norte's leaso price ($15,1f31s) for the sume
period, However, if Motorola's purchase price for the equipment were
to exceed Del NHorte's purchase price, an aword to Del Norte would be
more advantageoust to the Govermment in the event the purchase option.
were to be exereciced, since the lease payments would-:merely.boe ‘
deducted from the purchase prices Accordingly, we believe that the

+ policivation was defective because it did not provide for the in-

clusion of a purchase price and did not indicate that tune purchase
price would be evaluated in awvarding the nontract, -
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Ydeally, the leasn should be terminated and the requirement ghouwld .

 be resolicited, Untortwnately, a resolicitation at this time could

regult in the Govermaent losing the benefit of the paymentn already -

pade to the contractor under the lease, B8luce your agency ntendg to

purchase this equipment, we do not believe that termination of the

existing leane arrangement ie a practicel jolution, Therefors, we do

not propose to disturb the award,
However, we strongly reccemend that in any future procurements,

the uolicitu.tion should inform hidders of the evaluation method to be

used, 7Tho basis for the evaluation of bida must ba clenrly and
delinitely stated within the solinitation in order to afford equal *
treatment to all bidders, 36 Comp. Gen, 380,385 (1956). When
biddera are not fully awvare of the evaluation criteria, the bidding
yrocess can be distorted and higher prices may regult,

Sincerely yours,

Paul @, Dezblipg

Por the Camptroller General
of the United Stutea
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